-622-

BEFORE THE BOARD OF ENVI RONMVENTAL REVI EW
OF THE STATE OF MONTANA

In the matter of the
amendnent of ARM 17. 38. 101,
17.38. 201A, 17.38.202,
17.38.203, 17.38. 206,
17.38.208, 17.38.216,

) NOTI CE OF PUBLI C HEARI NG

)

)

|
17.38.229, 17.38. 234, ) (PUBLI C WATER SUPPLY AND

)

)

)

)

)

ON PROPOSED AMENDMENT AND
ADOPTI ON

17.38.239, 17.38. 249, WASTEWATER SYSTEM
17.38.302, and the adoption REQUI REMENTS)

of newrule | pertaining to

ground water under the direct

i nfluence of surface water

deter m nati ons

TO Al'l Concerned Persons

1. On April 30, 2003 at 10:00 a.m, the Board of
Environmental Review will hold a public hearing in Room 111 of
the Metcal f Building, 1520 East Sixth Avenue, Hel ena, Mbntana,
to consider the proposed anendnent and adoption of the above-
stated rul es.

2. The Board will nake reasonable accommodations for
persons with disabilities who wish to participate in this
public hearing or need an alternative accessible format of
this notice. If you require an accommodation, contact the
Board no later than 5:00 p.m, April 21, 2003, to advise us of
the nature of the accommbdation that you need. Please contact
the Board Secretary at P.O Box 200901, Hel ena, Mntana 59620-
0901; phone (406) 444-2544; fax (406) 444-4386; or emil
ber @tate. nt. us.

3. The Board is proposing amendnents to Adm nistrative
Rul es of Montana (ARM Title 17, chapter 38, subchapters 1, 2,
and 3 to update existing rules regarding public water supply
and wast ewat er systens by naking the rules consistent with the
public water supply laws and by incorporating by reference the
nost recent applicable sections of the Code of Federal
Regul ati ons. These proposed anendnents are necessary to all ow
the Board to enforce the public water supply laws and to
retain primacy for enforcenment of safe drinking water | aws.
The policy of the Montana |egislature has been for state
agencies to retain prinmacy over environnmental and public
heal th prograns.

New federal regulations that the Board is proposing to
adopt by reference include the radiological maxi mum
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cont am nant | evel s, t he recycle pr ovi si ons, siting
requi renents, and prohibition on the use of |ead pipes,
sol der, and fl ux.

Rul e anmendnents include clarifications and updates to the
rules and to definitions for existing rules, a new rule to
accommpdat e new federal requirements, and clarifications of
federal requirenents.

4. The Board anticipates that it will have to adopt the
requi rements of many new federal regulations on a regular
basis in the com ng years. The federal governnment requires
Montana's public water supply rules to be at |east as
stringent as the federal regulations. Montana statutes, found
at 75-6-116, MCA, prohibit the Board from adopting rules that
are nore stringent than the conparable federal regulations
unl ess certain statutory procedures are foll owed.

Therefore, the Board is proposing to adopt the rules by
reference, as is authorized by 2-4-307, MCA

5. The rules proposed to be anmended provide as follows,
stricken matter interlined, new matter underli ned:

17.38.101 PLANS FOR PUBLI C WATER SUPPLY OR WASTEWATER
SYSTEM (1) and (2) remain the sane.

3) As used in this rule, the follow ng definitions
apply in addition to those in 75-6-102, MCA

(a) through (g) remain the sane.

(h) "Public water supply system neans a systemfor the
provi sion of water for human consunption from a community
wel |, water hauler for cisterns, water bottling plant, water
di spenser, or other water supply that has at |east 15 service
connections or that regularly serves at |east 25 persons daily

for a—periodofatleast any 60 or nore days in a cal endar

year.

(i) and (ii) remain the sane.

(4) Before comencing or_continuing the construction
alteration_ e+ extension__or operation of a public water
supply system or wastewater system the applicant shall submt
a design report along wth the necessary plans and
specifications for the systemto the departnent or a del egated
division of ||ocal governnment for its review and witten
approval. Two sets of plans and specifications are needed for
final approval. Approval by the departnment or a del egated
di vision of | ocal governnent is contingent upon construction
and operation of the public water supply or wastewater system
consistent with the approved design report, plans, and
specifications. Failure of the systemto operate according to
the approved plans and specifications or the department's
conditions of approval 1is an alteration that requires
resubmttal of a design report, plans, and specifications for
depart nent approval.
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(a) through (8) remain the sane.

i A person_nmy not conmence or
continue the w4ase operation of a public water supply or
wast ewat er system or any portion of a—nhewpublec such system
prior to theapplcant—shallcertify certifying by letter to
the departnment or a delegated division of |ocal governnent
that the system or portion of the system constructed,
altered, or extended to that date, was buitt conpleted in
accordance with approved plans and specifications approved by
the departnent. For a system or any portion of a system
desi gned by a professional engineer, the engineer shall sign
and submt the certification letter to the departnent or a
del egated division of local governnent. As-buitsforthenew

(10) Wthin 90 days after thé conpl eti on of constructi on,

alteration, or extension of a public water supply or
wast ewat er system or any portion of such system a conplete
set of certified "as-built"™ drawi ngs nust be signed and
submtted to the departnent or a del egated division of |ocal

gover nnent . The departnment may require that the "as-built"
submttal be acconpanied by an operation and nai ntenance
manual . For a system or any portion of a system desi gned by a

prof essi onal engi neer, the engineer shall sign and submt the
certified "as-built" drawmngs to the departnent or a del egated
division of local governnent.

(10) through (12) remain the sane, but are renunbered
(11) through (13).

The board hereby adopts and incorporates by

reference the foll ow ng

(a) Departnment of Envi r onnent al Quality Circul ar DEQ 1,
1999 edition, which sets forth the requirenents for the design
and preparation of plans and specifications for public water
supply systems—_
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(b) Departnment of Environnmental Quality Circular DEQ 2
1999 edition, which sets forth the requirenents for the design
and preparation of plans and specifications for sewage works—;

(c) Department of Environnmental Quality Circular DEQ 3
1999 edition, which sets forth m ninmum desi gn standards for
smal | water systens—_

(d) Department of Environnmental Quality Circul ar DEQ 4,
2002 edition, which sets forth standards for subsurface
wast ewat er treatnent systenms—;_and

(e) 40 CFR 141.5, which sets forth siting requirenents
for public water supply conponents.

(14) remains the same, but is renunbered (15).

AUTH:  75-6-103, MCA
| MP:  75-6-103, 75-6-112, 75-6-121, MCA

REASON: The proposed anendnent to (3)(h) is necessary to
clarify the definition of a "public water supply.” Senate
Bill 147 of the 2001 Montana | egislature ("Senate Bill 147")
nodi fied the statute, and this proposed anmendnent is necessary
to keep the rules parallel with the statutes.

The proposed amendnment to (4) is necessary to clarify
t hat each day a public water supply or wastewater systemis
constructed, altered, extended, or operated w thout proper
departnment review and approval constitutes a separate day of
vi ol ati on. The statute was nodified, as anended by Senate
Bill 147, to clarify the same concern, and keeps the rules
parallel with the statutes.

The proposed anmendnment to (9) is necessary to clarify
that each day a person operates a public water supply or
wast ewat er system without certifying to the departnent that
the system was conpleted in accordance wth plans and
i nspections reviewed and approved by the departnent
constitutes a separate day of violation. The statute was
nodi fi ed, as amended by Senate Bill 147, to clarify the sane
concern, and keeps the rules parallel with the statutes. The
proposed anmendnment is also necessary to clarify who nust
submt the certified letter to the departnent.

The proposed addition of new (10) is necessary to clarify
when the certified "as-built" draw ngs nust be submtted to
the departnent and by whom The proposed anendnent also
sinplifies the reading of the rule.

The proposed addition of (14)(e) is necessary to adopt by
reference the federal requirenent that public water supply or
wast ewater facilities, other than intakes, not be |ocated
within an area of "significant risk." The intent is to
protect the integrity and long-term feasibility of public
wat er supply or wastewater systens by avoiding construction in
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areas that nmay be susceptible to catastrophic acts of nature.

The | anguage is such that the USEPA will not seek to override
| and use decisions made at the state or |ocal governnent
| evel s.

17.38. 201A | NCORPORATI ON BY REFERENCE- - PUBLI CATI ON DATES
AND AVAI LABILITY OF REFERENCED DOCUMENTS (1) Unl ess
expressly provided otherwmse, In this subchapter where the
board has:

(a) adopted and incorporated by reference a federa
regul ation, the reference is to the July 1, 1999 2001, edition
of the Code of Federal Regul ations (CFR); and

(b) referred to a section of the Montana Code Annotated
(MCA), the reference is to the 1999 2001 edition of the MCA.

(c) through (4) remain the sane.

AUTH:  75-6-103, MCA
| MP:  75-6-103, MCA

REASON: These proposed anendnents are necessary to
update the rule to adopt by reference the July 1, 2001,
edition of the Code of Federal Regulations (CFR) and all the
applicable changes made since the 1999 edition. The CFR
changes are described below in the rules as specific CFR
sections are incorporated. The proposed anmendnents are al so
necessary to allow the departnment to enforce the public water
supply statutes and to retain primcy for enforcenent of safe
drinking water laws. The policy of the Montana |egislature
has been for state agencies to retain primcy over
envi ronnental and public health prograns.

17.38.202 DEFINITIONS In this subchapter, the follow ng
terms have the nmeanings i1 ndicated bel ow and nust be used in
conjunction wth and supplenental to those definitions
contained in 75-6-102, MCA. In addition, the board hereby
adopts and incorporates by reference the definitions in 40 CFR
141. 2, except for the follow ng terns: "persony_" "public
wat er supply system—er—(PW5-)," "ground water under the
direct influence of surface water (GMDISW," "special
irrigation district-_" and "state.” The terns "person, " and
"public water supply systenl" "ground meter under_the direct
influence of surface water, and "state, as used in the
portions of 40 CFR Parts 141 and 142 adopted by reference I n
t hi s subchapter, have the neanings
lpub¢+4}4mape¥—éuﬂnﬂe%—sysé4un———Lespee$4+uye+r—as defi ned bel ow.

) and (2) remain the sane.
) "Ground water under the direct influence of surface
water (GWIDI SW" has the sane nmeaning as adopted and
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incorporated by reference from 40 CFR 141.2, except that
GWJDI SW det erm nations for requlatory conpliance purposes are
nmade in_accordance with the Departnent of Environnental
Quality Circular PW5-5, Gound Water Under the Direct
| nfluence of Surface Water, 2002 edition, as adopted and
i ncorporated by reference in [New Rule I].

3> (4) "Person" means any an individual, eceorporation-
assoectation firm partnership, surcipality—or—political
subdivision—ot —the state —or —a federal—ageney conpany,
association, corporation, city, town, |local governnent entity,
f ederal agency, or any other governnental or private entity,
whet her _organi zed for profit or not.

(5) "Public water supply system (PWS)" neans a

system for the provision of water for human consunption from a
community well, water hauler for cisterns, water bottling
pl ant, water dispenser, or other water supply that has at
| east 15 service connections or that regularly serves at | east
25 persons daily for a—period—of—at—teast any 60 or nore days
in a cal endar year

(5> (6) "State," as used in the portions of 40 CFR Parts
141 and 142 adopt ed by—+eference and incorporated by reference
in this subchapter, means the Montana departnent of
environnental quality with respect to regulation of public
wat er supply and wast ewater systens for conpliance with this
subchapter, and the Montana departnment of public health and
human services with respect to certification of |aboratories
for perform ng water sanple analyses for public water supply
systenms as required in 40 CFR Part 141.

AUTH:  75-6-103, MCA
| MP:  75-6-103, MCA

REASON: The proposed anendnent to (3) is necessary to
clarify the definition of "ground water wunder the direct
i nfluence of surface water” or "GAJUDI SW" The departnent is
establishing a process wunder which a final GWUDI SW
determ nation is made by the departnent. That process is
adopted in proposed New Rule |, which would adopt by reference
Departnment of Environnmental Quality Circular PW5-5, G ound
Water Under the Direct Influence of Surface Water, 2002
edition. Although this docunent was conpleted in 1999 and is
used by the departnment to make GAUDI SWdeterm nations, it was
i nadvertently not adopted when the departnent devel oped the
capacity devel opment requirements in 1999.

The proposed anendnent to (4) is necessary to clarify the
definition of "person." Senate Bill 147 nodified the statute
and this amendnment is necessary to keep the rules parallel
with the statute.

The proposed anendnent to (5) is necessary to clarify the
definition of a "public water supply systenmt or "PW5S." Senate
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Bill 147 nodified the statute, and this amendnent is necessary
to keep the rules parallel with the statute.

The proposed anendnent to (6) is to clarify the
definition of "state.”™ This amendnent is necessary to retain
consi stency within the rul es.

17.38. 203  MAXI MUM | NORGANI C CHEM CAL CONTAM NANT LEVELS

(1) The board hereby adopts and 1incorporates by
reference._

(a) 40 CFR 141.11-~ and 141.62(b) —and—141.65, which set
forth maxi num contam nant |evels for inorganic contam nants,
except that 40 CFR 141.62(b)(16) is modified to read, "(16)
Arsenic . .............. 0.010"; and

(b) 40 CFR 141.65, which sets forth maxi num residual
di sinfectant |evels~_ and

(c) 40 CFR 141.80(c)(1) and 40 CFR 141.80(c)(2), which
set forth the action levels for |ead and copper.

AUTH: 75-6-103, MCA
| MP: 75-6-103, MCA

REASON: These proposed anendnents are necessary to
update the rule to indicate the new arsenic nmaximm
contam nant |evel (MCL) of 10 parts per billion. Although the
new EPA standard will not take effect until January 2006, the
PWS rules are being nodified to include the standard so that
systens can nonitor now to determ ne what steps may be needed
in 2006 to conme into conpliance. The Board wi shes to further
clarify that requirement by adopting an arsenic MCL of 0.010
nmg/ L. The USEPA intends to re-publish the arsenic MCL as
0.010 nmg/L in order to renove doubt as to the actual
conpliance standard due to standard scientific rounding
procedures. These proposed anendnents are al so necessary to
all ow the departnment to enforce the public water supply | aws
and to retain primacy for enforcenment of safe drinking water
| aws. The policy of the Montana |egislature has been for
state agencies to retain primacy over environnental and public
heal t h prograns.

17.38. 206 MAXI MUM _RADI OLOGI CAL _CONTAM NANT (1) The
board hereby adopts and incorporates by reference 40 CFR
141. 15, and 141.16, and 141.66(b), (c), (d), (e), and (f),
which set forth maxi num contam nant |evels for radiol ogical
cont am nants.

AUTH:  75-6-103, MCA
| MP: 75-6-103, MCA

REASON:  This proposed anmendnment is necessary to update

the rule to indicate the new radi ol ogi cal naxi mum cont an nant
| evel requirenments. The existing maxi rum contam nant |evels
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(MCLs) for radiological contam nants were not changed, but
nmonitoring requirenents were increased. Also, a new MCL for
urani um was established. Uranium was not previously
regul ated. This proposed anendnent is al so necessary to all ow
the departnment to enforce the public water supply laws and to
retain primacy for enforcenent of safe drinking water |aws.
The policy of the Mntana |egislature has been for state
agencies to retain prinmacy over environmental and public
heal th prograns.

17.38. 208 TREATMENT REQUI REMENTS (1) through (3) remain
t he sane. '

(4) The board hereby adopts and incorporates by
reference the foll ow ng

(a) 40 CFR 141.43(a) and (d), which set forth
prohi bition on use of |ead pipes, solder, and flux;

(a) through (d) remain the same, but are renunbered (b)
t hrough (e).

(f) 40 CFR 141.66(g), which sets forth BATs for
radi onucl i des;

() 40 CFR 141.76(a) and (c), which set forth recycle
provi si ons;

(e) through (m remain the sanme, but are renunbered (h)
t hrough (p).

AUTH:  75-6-103, MCA
| MP: 75-6-103, MCA

REASON: The proposed anendnent to (4)(a) is necessary to
adopt by reference the federal requirements for the
prohi bition on the use of |ead pipes, solder, and flux. These
requi renents are designed to protect the system users from
exposure to sources of lead in the distribution system and
servi ce connections. Because the public water supply |aws and
rules do not regulate "service connections", the Board
wi t hhel d adoption of this rule until the Montana Buil ding
Codes Bureau adopted plunbing codes in 2001 that net these
requi renents. This proposed anendnent is also necessary to
all ow the departnment to enforce the public water supply | aws
and to retain primacy for enforcenment of safe drinking water
| aws. The policy of the Mntana |egislature has been for
state agencies to retain primacy over environnental and public
heal t h prograns.

The proposed anendnment to (4)(f) is necessary to adopt by
reference the federal Best Available Treatnment (BATs) for
radi onucl i des. EPA established BATs to identify treatnent
met hods t hat woul d effectively renove r adi ol ogi cal
contam nants fromdrinking water. This proposed anmendnent is
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al so necessary to allow the departnent to enforce the public
water supply laws and to retain primacy for enforcenent of
safe drinking water laws. The ©policy of the Montana
| egi sl ature has been for state agencies to retain prinacy over
envi ronnental and public health prograns.

The proposed anendnent to (4)(g) is necessary to adopt by
reference the federal requirenents that contain the recycle
provisions for treatnment. These requirenents are designed to
protect the system and users from concentrated contam nants
being reintroduced into the treatnment chain. Thi s proposed
anmendnent is al so necessary to allow the departnment to enforce
the public water supply laws and to retain primcy for
enf orcenent of safe drinking water laws. The policy of the
Mont ana | egislature has been for state agencies to retain
pri macy over environnmental and public health prograns.

17.38.216 CHEM CAL AND RADI OLOG CAL QUALI TY SAMPLES

(1) through (2) remain the sane.

(3) The board hereby adopts and incorporates by
reference t he foll ow ng noni t ori ng and anal ytica
requi renents:

(a) 40 CFR 141.23, which sets forth sanpling and
anal ytical nmethod requirenents for inorganic chem cals except
that 141.23(i) is replaced with the follow ng:+:

(i) Compliance with 40 CFR 141.11 or 141.62(b) (as
appropriate) shall be determ ned based on the analytical
result(s) obtained at each sanpling point.

(A For systens nonitoring nore than once per year,
conpliance with the naxi rum contani nant | evels, as described
in 40 CFR 141.11 or 141.62(b), for fluoride, asbestos, barium
cadm um chromium nercury, selenium antinony, beryllium
cyanide, nickel, thallium or arsenic is determned by a
runni ng annual average at any sanmpling point.

(B) For systens nmonitoring annually or |ess frequently
for fluoride, asbestos, barium cadm um chrom um nercury,
sel enium antinmony, beryllium cyanide, nickel, thallium or
arseni ¢ whose sanple result(s) exceed(s) a maxi hrum contam nant
| evel , as described in 40 CFR 141.11 or 141.62(b), nust begin

quarterly sanmpling. The system will not be considered in
violation of the maxinum contaninant |evel until it has
compl eted one year of quarterly sanpling.

(G If any sanple result will cause the running annua
average to exceed the maxinum contam nant |evel at the
sampling point, the system wll be considered out of

conpliance with the naxi num contani nant | evel inmedi ately.

(D) If a systemfails to collect the required nunber of
sampl es, conpliance will be based on the total number of
sanmpl es col |l ect ed.
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(E) If any sanple result is |less than the detection
limt, zero will be used to calcul ate the annual average.
(3)(b) through (6) remain the sane.

AUTH:  75-6-103, MCA
| MP: 75-6-103, MCA

REASON:  The proposed anmendnent to (3)(a) is necessary to
clarify the process by which inorganic maxi mum contam nant
| evel (MCL) conpliance determ nations are nade pursuant to the
standard as described in 40 CFR 141.23(i). The depart nment
proposed changes to the |anguage in 40 CFR 141.23(i) wll
allow the state to adopt the USEPA intended conpliance
determ nation process for inorganic contam nants versus the
publ i shed process. The proposed anmendnent will base conpliance
determ nations on a running annual average versus a one-tine
exceedance causing a MCL violation, which will nmake it easier
for the systens to conply with MCLs. Al t hough the process
proposed by anmendnent is l|less stringent than the published
federal requirenment, it is the USEPA intended process and is
supported by 66 FR 6976, 7032 (January 22, 2001), which
clarifies that the MCL determ nation process for inorganic
contam nants is as described in the Board' s proposed rule
change.

17.38. 229 CHEORIFNATION DI SI NFECTI ON (1) Full tinme
ehlorination disinfection with chlorine is nandatory where the
source of water is from | akes, reservoirs, or streans, or
ground water sources under the direct influence of surface
wat er .

(2) Full time ehloerination disinfection of the water
supply is mandatory whenever the water nmay be exposed to a
potential source of contam nation including,_ but not limted
t o:

(a) losses of positive pressure within the system—_

(b) unprotected or poorly protected ground water
sour cesy;_

(c) the introduction of chemcals or gases for
treat ment —_ or

(d) substandard distribution, punping or storage
facilities.

(3) Full time ehloernation disinfection of the water in
a ground water supply system nust—be—enployed i S _nmandatory
whenever the record of bacteriological tests of the system
does not indicate a safe water under the criteria listed in

ARM 17. 38. 207 and 17. 38. 215.

MAR Notice No. 17-190 7-4/ 10/ 03



-632-

(4) Methods of full time disinfection nust be revi ewed
and approved by the departnent prior to the installation or
use of any formof treatnent.

4> (5) The residual disinfectant concentration neasured
as free chlorine, total chlorine, conbined chlorine, e
chl orine di oxi de, or ot her depart nent approved
disinfectant(s), in the distribution system of a ground water
supply system required by the departnment to use continuous
di sinfection nust not be less than 0.2ng/l using the DPD
met hod or 0. 1ng/l using the anperonetric titration nmethod. A
heterotrophic bacteria concentration in water in the
distribution systemless than or equal to 500 per mlliliter,
nmeasured as heterotrophic plate count (HPC), is an acceptable
substitute for disinfectant residual for purposes of
determ ni ng conpliance with this rule.

AUTH:  75-6-103, MCA
| MP: 75-6-103, MCA

REASON: The proposed anendnments to (1), (2) and (3) are
necessary to clarify the requirenments for "disinfection" as
opposed to "chlorination.”™ Were "chlorination" describes one
specific disinfection process type, the departnent w shes to
be able to approve alternative disinfection processes when
appropriate. Chlorination will still be required for surface
wat er treatnment requirenents described in (1).

The proposed anendnment to (4) is necessary to clarify the
need for departnent review and approval prior to the
installation and use of any form of treatnment.

The proposed anendnent to (5) is necessary to address
required residual disinfectant concentration levels for
department all owed disinfectants.

17.38.234 TESTI NG AND SAMPLI NG RECORDS AND REPORTI NG
REQUI REMENTS (1) and (2) remain the sane.

(3) Actual l|aboratory reports may be kept or data may be
transferred to tabular summaries, provided the follow ng
information is included:

(a) through (d) remain the sane.

(e) 40 CFR 141.76(b) and (d), which set forth reporting
and recordkeeping requirenents for | ead and copper;

(e) through (g) remain the sanme, but are renunbered (f)
t hrough (h).

(4) through (8) remain the sane.

AUTH:  75-6-103, MCA
| MP:  75-6-103, MCA
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REASON: The proposed anmendnent to (6)(e) is necessary to
adopt by reference the federal reporting and recordkeeping
requirements for the recycle provisions, which are designed to
ensure that the operational records for both public water
supply and sewage systens are avail able for inspection during
sanitary surveys or other system inspections, and to ensure
that the departnment receives the required information for
conpliance determ nati on purposes. The proposed anmendnent is
al so necessary to allow the departnment to enforce the public
wat er supply statutes and to retain primcy for enforcenent of
safe drinking water |aws. The policy of the Mntana
| egi sl ature has been for state agencies to retain prinmacy over
envi ronnental and public health prograns.

17.38. 239 PUBLI C NOTI FI CATI ON_FOR COWMMUNI TY AND NON-
COVMUNITY SUPPLIES (1) The board hereby adopts and
i ncorporates by reference the—feolHlowing 40 CFR Part 141,
subpart Q which sets forth public notification requirenents
for drinking water violations:+.

= el  orth oubli T

(2) remains the sane.

AUTH:  75-6-103, MCA
| MP: 75-6-103, MCA

REASON: The proposed amendnment to (1) is necessary to
update the rule to adopt the public notification requirenents
under the new 40 CFR Part 141, subpart Q Public Notification
of Drinking Water Violations. The revisions to the public
notification requirenents place all required public notices
under the new 40 CFR Part 141, subpart Q and allow for nore
state flexibility I n i npl ementi ng requirenments for
notification of the public regarding violations. Thi s
proposed anendnent is necessary to allow the departnment to
enforce the public water supply laws and to retain prinacy for
enf orcenent of safe drinking water |laws. The policy of the
Mont ana | egislature has been for state agencies to retain
pri macy over environnmental and public health prograns.

17.38.249 DESI GNATED CONTACT PERSON (1) The suppHer
owner of a comunity or non-transient non-conmunity public
water supply or wastewater treatnent system shall retain a
certified operator, as defined in Title 37, chapter 42, MCA,
to perform nonitoring and reporting in accordance wth the
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requi renents of this subchapter. The certified operator nust
be in responsible charge of the public water supply or
wast ewat er _treatment system in accordance with Title 37,
chapter 42, MCA

(2) The supptier owner of a public water for—cormrunity
systens supply or wastewater treatnent system shall desighrate
provide, no later than 30 days after the effective dateof
thisrule—a issuance of a witten request by the departnent,
t he nane, address, and tel ephone nunber of a designated person
who shal | be responsible for contact and communications with
the departnent in matters relating to system alteration_
extension and construction, monitoring and sanpling,
mai nt enance, operation, record Kkeeping, notification, and
reporting. For a community or a non-transient non-community
public water supply or wastewater treatnent system Jhis this
person nust be certified in accordance with the requirenents
of Title 37, chapter 42, MCA

(3) The supp#+e¢- owner of a public water fer—nonA-

department—of his designeenolater than-30 days—after the
desi-gnation supply or wastewater treatnent systemshall report
any change in assigned responsibilities or designated persons
to the department within 30 days after t he change.

(4) Any b

communi cati on
or notice made by the departnment to a person desi gnated under
(2) is deened to be adeguate communication or notice to the
owner of the public water supply or wastewater treatnent
system
(5) The departnment hereby adopts and incorporates by
reference Title 37, <chapter 42, MCA, which establishes
requi rements for operators of public water supply systens and
wast ewat er treatnent plants. A copy nay be obtained fromthe
Depart ment of Environmental Quality, PO Box 200901, Hel ena, M
59620- 0901.

AUTH:  75-6-103, MCA
| MP:  75-6-103, MCA

REASON: The proposed anendnents to (1), (2), (3), (4)
and (5) are necessary to adopt requirenents and penalties
under the public water supply statutes and rules for
certification of wastewater operators. The Public Water
Supply program regul ates public water supply and wastewater
systens; however, only violations for not neeting the
certified operator requirenments for public water supply
systens are regul ated under the public water supply statutes
and rules. Wastewater systens are required to have certified
operators; however, admnistrative or judicial penalties
agai nst wastewater systens are not avail able in the wastewater
operator certification statutes and rul es. The addition of

7-4/ 10/ 03 MAR Notice No. 17-190



- 635-

wast ewat er systens to this rule will allow the departnment to
establish requirements and penalties for certified wastewater
operator violations in public wastewater systens under the
public water supply statutes and rul es.

Further proposed anendnents in (2), (3) and (4) are
necessary to clarify t he duti es, deadl i nes, and
responsibilities for owners and contact persons of public
wat er supply and wastewater systens. These clarifications are
necessary to maintain the integrity of the Certified Operator
and Public Water Supply prograns.

17.38. 302 | NCORPORATI ON BY REFERENCE (1) The board
hereby adopts and incorporates by reference the follow ng

(a) through (2) remain the sane.

(3) Backflow prevention assenblies or devices not
identified in the publications |listed above may be approved by
t he departnent if the person denpnstrates to the satisfaction
of the departnent that strict adherence to this rule is not
necessary to protect public health and the quality of state
wat er s.

AUTH:  75-6-103, MCA
| MP:  75-6-103, MCA

REASON:  The proposed anmendnent to (1) is necessary for
general housekeeping clarification.

The proposed adoption of (3) is necessary to allow the
departnent to be able to approve alternate type devices or
assenbl i es where appropriate. The existing rule does not
all ow for other than the specified devices or assenblies.

6. The proposed new rul e provides as foll ows:

NEW RULE |  GROUND WATER UNDER THE DI RECT | NFLUENCE OF
SURFACE WATER DETERM NATIONS (1) The board hereby adopts and
incorporates by reference the Departnment of Environnental
Quality Circular PWS-5, Gound Water Under the Direct
| nfl uence of Surface Water, 2002 edition, which sets forth the
st andards for maki ng ground water under the direct influence
of surface water determ nations.

AUTH:  75-6-103, MCA
| MP:  75-6-103, MCA

REASON: The new Departnment of Environnmental Quality
Circular PW5-5, Gound Water Under the Direct Influence of
Surface Water (GAWDISW, 2002 edition (Circular PW55),
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establi shes a process under which a final determ nation is
made by the departnent as to whether a ground water source is
directly influenced by surface water. Any system found to be

directly influenced by surface water nust neet all the
applicable treatnent requirenents of a surface water source as
defined by 40 CFR 141.70 and ARM 17.38.201, et seg. I n

drafting Circular PWs-5, the departnent used existing GAUDI SW
Policies dated March 27, 1998, Decenber 23, 1996, April 22,

1996, April 11, 1995, and November 29, 1994. Al'l policies

were based on information taken from the United States
Envi ronment al Protection Agency (EPA) gui dance docunents.

Al t hough Circular PWs-5 was originally conpleted in 1999
it was inadvertently not adopted when the departnent
instituted the capacity devel opnent requirenents in 1999. The
departnment currently uses Circular PWSs-5 to nmke GWDI SW
determ nations using ARM 17.38.219, Special Sanples, as the
authority to require its use.

Section 1.0 Purpose

The purpose of Circular PWs-5 is to protect public health
by ensuring that source waters are nonitored and treated as
requi red under federal and state public water supply |aws and
rul es. In order to protect the public health and nmeet the
federal requirenents under the state's prinacy agreenent with
the EPA, each specific source in the state nust undergo a
process that determ nes whether a source is ground water
surface water, or ground water under the direct influence of
surface water. Each of these source types has a different
monitoring and treatnment requirenent, wth GAD SW being
treated as surface water. Circular PWS-5 outlines the process
in which a final determ nation will be nade. The adoption of
Circular PWs-5 is necessary to allow the departnent to enforce
the public water supply laws and to retain primcy for
enforcement of safe drinking water laws. The policy of the
Mont ana | egislature has been for state agencies to retain
pri macy over environmental and public health prograns.

Sections 2.0 and 2.1 Surface Water and Ground Water Defi ned

Because Circular PW5s-5 outlines the process in which a
final GAUDI SWdeterm nation will be made, it is necessary to
define "surface water” and "ground water" as related to this
process.

Sections 3.0 - 3.4 Prelimnary Assessnent
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These sections contain information on the GAJDI SW
Prelimnary Assessnment (PA). Under federal rules, it is
necessary for "every source”" to undergo the GAUDI SW
determ nation process. Approximtely 90% of the public water
supply sources in the state of Montana are ground water. The
PA allows t he depart nment to make initial GWJDI SW
determ nati ons based on "risk" factors using existing data.
Poi nts are given based on particular "risks."™ The PA allows a
vast mpjority of the sources in the state of Mntana to be
classified as ground water w thout expending | arge anmounts of
nmoney on increased sanpling efforts. These sections include
the PA form as an attachnent, which is used as the starting
point to evaluate all sources for public water supply systens.

Directions for conpleting and scoring the PA form are also
i ncl uded.

Sections 4.0, 4.1 and 4.2 Hydrogeol ogi cal Assessnment

These sections contain information on the Hydrogeol ogi cal
Assessnment (HA), the HA eval uation process, and resources used
during an HA Under federal and state laws and rules, a
system that fails the PA process is required to conduct
"further assessnent,” which may include an HA. The HA may be
able to determne whether a source is under the direct
influence of surface water by evaluating geological and
hydrol ogi cal conditions associated with the source, using a
person with specific geol ogical or hydrogeol ogi cal experience
to conduct the investigation. A determ nation fromthe HA of
"ground water" would be the final determ nation. Any other
result will trigger additional analysis requirenents.

Sections 5.0 and 5.1 Water Quality Assessnent

These sections contain information on the Water Quality
Assessment (WQA) process and how to determne if a hydraulic
connection exists between ground water and surface water by
nmonitoring the physical properties of the water in question
agai nst the physical properties of the surface water over an
extended period of tinme. A determnation fromthe WQA that a
hydraulic connection does not exist would be the final
determ nation that the source is "ground water." Any other
result wi || trigger additional anal ysis requirenents.
I nstructions and sanple forns are included for conducting a
WOA and record keepi ng.

Sections 6.0 and 6.1 M croscopic Particul ate Anal ysi s
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These sections contain information on the M croscopic
Particul ate Analysis (MPA) sanpling nmethod for surface water
indicators. The MPA is the final determ nation process for
sources that have not been classified as ground water under
t he above-referenced nethods. The MPA sanpling nethod | ooks
for surface water indicators, such as insects, pieces of
pl ants, Gardia Lanblia cysts, etc., to determ ne whether a
source is directly influenced by surface water. The results
are given a score based on federal guidelines that assign a
"risk factor" to the source. This risk factor is then used to
make a final determ nation whether the source is "ground
water"” or "surface water." These sections also include
general information on risk scoring and sanple collection for
reference.

7. Concerned persons nmay submt their data, views or
arguments, either orally or in witing, at the hearing.
Witten data, views or argunents nmay al so be submtted to the
Board of Environnmental Review, P.O. Box 200901, Hel ena,
Mont ana 59620- 0901, faxed to (406) 444-4386 or enumiled to the
Board Secretary at ber@tate.nt.us and nust be received no
|ater than 5:00 p.m, WMy 8, 2003. To be guaranteed
consideration, mailed comments nmust be postmarked on or before
t hat date.

8. Kelly O Sullivan, attorney for the Board, has been
desi gnated to preside over and conduct the hearing.

9. The Board nmaintains a |list of interested persons who
wi sh to receive notices of rul emaking actions proposed by this
agency. Persons who wi sh to have their name added to the |i st
shall nmake a witten request that includes the nane and
mai | i ng address of the person to receive notices and specifies
that the person wishes to receive notices regarding: air
qual ity; hazardous waste/waste o0il; asbestos control
wat er / wast ewat er treatnent plant operator certification; solid
waste; junk vehicles; infectious waste; public water supplies;
public sewage systens regulation; hard rock (netal) m ne
reclamation; major facility siting; opencut mne reclamation;
strip mne reclamation; subdivisions; renewable energy
grants/l oans; wastewater treatment or safe drinking water
revol vi ng grants and | oans; wat er qual ity; CECRA,;
under ground/ above ground storage tanks; MEPA; or general
procedural rules other than MEPA. Such witten request may be
mai |l ed or delivered to the Board of Environnmental Review, 1520
E. Sixth Ave., P.O Box 200901, Hel ena, Mntana 59620-0901
faxed to the office at (406) 444-4386, emailed to the Board
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Secretary at ber@tate.nt.us or may be made by conpleting a
request format any rules hearing held by the Board.

10. The bill sponsor notice requirenments of 2-4-302,
MCA, apply and have been fulfill ed.

BOARD OF ENVI RONMENTAL REVI EW

By: Joseph W Russell
JOSEPH W RUSSELL, M P.H.,
Chai r man

Revi ewed by:

James M Madden
JAMES M MADDEN, Rul e Revi ewer

Certified to the Secretary of State, March 31, 2003.
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